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Synopsis of First Report of Coordinator Eastman 
The report deals with the question : 


I. Is there need for a radical or major change in the organi- 
zation, conduct, and regulation of the railroad industry 
which ean be accomplished by Federal 'egislation ? 


It will be followed as speedily as possible by other reports dealing 
with the following questions: 


II. Is there need for Federal legislation to regulate other 
transportation agencies, and to coordinate properly all 
means of transport? 


III. Is there need for amendments to Federal statutes to im- 


prove details of the present system of regulating the 
railroads? 


IV. Is there need for further Federal legislation to improve 
railroad labor conditions and relations? 


An appendix to the report contains a complete account of the work 
of the Coordinator from June 16 to December 31, 1933. 

The report begins with a consideration of the major ills in the rail- 
road situation which appear to be in need of remedy. It discusses, first, 
the financial ills, in view of the fact that a more or less continual inflow 
of capital is essential to a healthy railroad system. This capital must 
normally be obtained from private investors, and they will only invest if 
prospects are to their liking. The outlook for railroad credit is, there- 
fore, a matter of vital importance. 

It is shown that the railroads are not in the aggregate over-capi- 
talized, either in the sense that the par value of outstanding securities 
exceeds the money invested in the properties, or in the sense that it 
exceeds the value of the properties for rate-making purposes. This is the 
situation in the aggregate. Many of the individual companies are con- 
servatively capitalized, but others are over-capitalized, whatever test be 
applied. The fluctuating commercial value of the properties, which is 
based on earning power, is now very low, owing to the low state of the 
earnings. 

In considering the outlook for credit, the amount and character of 
railroad funded debt is important. It aggregates 56 per cent of the out- 
standing capitalization, which is a high figure. The public has a very 
practical interest in this matter, to the extent that a high ratio of fixed 
charges impairs the credit of the carriers. The character of the funded 
debt is much affected by the age of the industry. Numerous bond issues 
go back to the early days, when there was a multitude of small companies, 
and carry first liens on lines which are now merely parts of larger sys- 
tems. On top of these underlying issues has been built a structure of 
bond issues which may be secured by first liens on some lines, but by 
inferior liens on others. The situation differs widely in individual com- 
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panies and is often very complicated. Most of the strictly first-lien issues 
have been closed, so that the railroads must rely, in marketing new bonds, 
on so-called junior issues. These will not, in most instances, be a good 
medium for the procurement of capital funds. 

In 1920, the ratio of funded debt to stock was the same as it is now, 
and yet several billions of securities were marketed in the ensuing 10 
years. Credit conditions were very different then, however, for reasons 
which are fully stated in the report. 

The present attitude of investors is a very important factor, and 
investigation has disclosed that they are beset with all manner of fears as 
to railroad investments. Regardless of whether these fears are justified, 
they exert a most serious influence. With revival of business, confidence 
will increase, especially as railroad net earnings are likely to improve at 
a faster rate than gross. It is plain, however, that there is a hard road to 
travel before railroad credit will be reestablished on a satisfactory basis. 
Ability to market new stock will in the long run be essential, and such 
stock issues are not likely to attract investors until they are persuaded 
that railroad earnings can be maintained for the future on a compara- 
tively high level. Better provision against depreciation and adequate 
sinking funds for debt will be demanded. In one way or another all 
such expedients are a burden upon earnings, and will require a higher 
standard of earnings than has been thought necessary in the past. 

Viewed from the standpoint of average railroad conditions, the out- 
look for credit is most unpromising. Some railroads will measure up to 
the necessary standards with improving business conditions; but many 
others will find it a slow and difficult process, even if times improve. 
Reorganizations of insolvent carriers will help, by reducing their fixed 
charges, but they are difficult to effect quickly, and affect credit in ad- 
verse as well as favorable ways. 

Nor is the situation from the standpoint of management and opera- 
tion satisfactory. The railroads together now form a single transporta- 
tion system. Joint operations are on the whole of more importance than 
local operations. However, the single system is still made up of a large 
number of parts which are separately owned and managed, and there is 
no effective centralization of authority over many matters of common 
interest. The situation is in some respects like that of the States prior 
to the adoption of the Constitution. These separate sovereignties in fact 
constituted a single nation, and they were linked together by the Articles 
of Confederation, but the bonds of union were loose and ineffective. 
It was necessary ‘‘to form a more perfect union’’, and hence the 
Constitution. 

The report describes in some detail the adverse effects of the compe- 
tition of the railroads with each other, and of their inability to cooperate 
effectively in matters of common concern. These difficulties not only 
extend into the field of operation and service, but also into the adoption of 
standards in equipment and supplies, and into the field of rates. It is 
pointed out that the railroads have so far been unable to grapple collect- 
ively and effectively with the readjustment of rates and the adoption of 
new forms of equipment and service to meet the vastly changed condi- 
tions brought about by the advent of new competing agencies of trans- 
portation and their severe inroads upon traffic. The competition of these 
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new agencies also makes the preservation of intense competition between 
railroads a much less important thing from the public point of view than 
it once was. 

Other ills of the railroad situation are briefly discussed, including 
the effect of public regulation in creating a division of authority and 
responsibility and retarding the initiative of the managements. 

The report then proceeds to a consideration of possible major reme- 
dies for these ills. It is made clear, however, that this report deals only 
with the railroad industry. What should be done with the other trans- 
portation agencies is reserved for a further report. 

The most extreme of these possible major remedies is public owner- 
ship and operation, and its advantages and disadvantages are discussed 
at some length. The question is regarded as one of practical expediency 
rather than fundamental theory, for it has always been recognized that a 
railroad is a public industry and performs a function of the State. Other 
countries have adopted public ownership and operation, not as a matter 
of principle, but for reasons of expediency. Often they have been forced 
into it because private enterprise would not build, or could no longer 
earry on. Sometimes military considerations have been paramount, or an 
unwillingness to rely on foreign capital, or a desire to use the railways 
for the benefit of the general business and industry of the country in its 
competition with other countries. 

Because of this variety of underlying motives, it is idle to measure 
the results by the test of earnings. Nor is a demonstration of various evil 
results convincing, for it is easy to assemble a most impressive array of 
evils from the history of our own private railroads. The immediate ques- 
tion, in connection with both public and private ownership and opera- 
tion, is whether demonstrated evils can be corrected. The ultimate ques- 
tion is which system, when fully safeguarded, will produce the better 
results. 

The familiar examples of Federal Control in this country during the 
War period and of the Canadian National system are discussed, and are 
shown not to constitute convincing arguments against public ownership 
and operation. 

The report finds that public ownership and operation would go 
further than any other remedy to abate the railroad ills described. Pub- 
lie credit would take the place of crippled private credit. Management 
and operation of the industry would be wholly united. Public regula- 
tion would largely merge with management and operation. Financial 
domination would cease. The important questions are whether other ills 
would take the place of those abated, how serious they would be, whether 
public opinion is ready for so radical a change, and how difficult and 
perilous the taking over of the properties would now be. 

Various real dangers incident to public ownership and operation are 
discussed, together with possible safeguards against them. These dan- 
gers include political interference in management, the difficulty of ad- 
ministering efficiently so large a unit, the elimination of competition, the 
question of labor relations, the state of public opinion, and the cost of 
acquisition. The latter is found to be the most serious danger at the pres- 
ent time. The others are frankly and fully discussed, and a plan of pub- 
lie ownership and operation is suggested, under which the properties 
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would be owned and operated as a non-political enterprise, separate and 
distinct from ordinary governmental business, through a corporation con- 
trolled by the Government by stock ownership and managed by a board 
of five Public Trustees, with the aid of an Advisory Council appointed by 
representative business and other groups in the community. 

The report next discusses grand consolidation plans. This term is 
used for convenience to describe any plan for the consolidation of the 
railroads into a single system or a very few systems. It is pointed out 
that under the present law the Commission is directed, in preparing a 
consolidation plan, to preserve competition as fully as possible, and no 
mention is made of economy of operation as one of the determining fac- 
tors. Recently, in view of the rapid development of competition from 
other transportation agencies, the thought has developed that a wiser 
plan would be one which would give major consideration to economy and 
less weight to the preservation of competition. Last year the National 
Transportation Committee gave expression to this thought in its report. 
An actual plan, known as the Prince Plan, was also worked out in con- 
siderable detail providing for consolidation of the railroads into seven 
systems. ‘The proponents of this plan estimated that it would save, on 
the basis of 1932 traffic, something like $740,000,000 per year. 

The Coordinator had two studies made, one into the legal phases of 
consolidations, including the extent to which the Government may 
enforce them, and into the opportunity for improving the present system 
of public regulation which such consolidations might open up, and the 
other into the economies and other results of consolidations like the pro- 
posed Prince Plan. 

The first of these studies, called the Craven study, is attached as an 
appendix to the report. It reaches the conclusion that consolidations can 
be compelled and by a process, if need be, which will involve an exchange 
of securities without the use of cash. Mr. Craven also outlines a plan 
under which the Government would participate in the management of the 
consolidated systems through paid public directors selected by and at- 
tached to the staff of a Federal Railroad Administrator. 

A report on the Prince Plan, referred to as the Poland report, is also 
attached as an appendix. This study was carried on with the aid of an 
advisory committee of carrier officers selected by the Coordinator in each 
of the three regions. The time available permitted only an approxima- 
tion of the economies which would result from the plan. The estimate 
arrived at was $218,000,000, based on 1932 traffic, or less than one-third 
of the original estimate. 

The report states that the railroads could probably be put together 
under a grand plan of consolidation in a way which would result in a 
material reduction in fixed charges, and that credit conditions would also 
be improved by the economies which would ultimately be realized, al- 
though it would take time to bring them about. Such a plan would be 
open to some of the objections which are raised to public ownership and 
operation. A further disadvantage is that such plans ordinarily would 
eliminate railroad competition at many points but still retain it at others. 
The present uneven distribution of competition would be accentuated 
with enhanced danger that population and business would tend to con- 
eentrate at favored points. 
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Under the heading ‘‘Conclusions’’, another means of dealing with 
the ills of the railroad situation is outlined. The report finds that theo- 
retically and logically public ownership and operation would be the best 
remedy. However, the Coordinator does not now recommend it ‘‘for the 
principal reason that the country is not now financially in a condition to 
stand the strain of an acquisition of these great properties, im; «sing bur- 
dens which cannot be definitely foreseen and might well, in t!:» present 
circumstances, be disproportionately severe’’. Doubt is also expressed 
whether the railroads alone could be nationalized without including other 
forms of transport to a considerable extent. 

Nor does the Coordinator now recommend a grand consolidation 
plan. Requiring new legislation, such a plan would ‘‘ precipitate a con- 
troversy in which many railroads, many communities, and labor would 
join with equal vigor and from which it would be difficult to emerge’’. 
Nor is he convinced that it would be wise to foree so radical and far- 
reaching a change upon the country under present conditions, or per- 
suaded of the merits of any plan of consolidating the railroads into a 
very few systems which would follow and emphasize regional lines and 
retain, but at the same time vitally disrupt, competitive conditions. 

The report then briefly discusses the plan of coordination provided 
for in the Emergency Act and reaches the conclusion that it has opened 
up possibilities which ‘‘make it wise, quite apart from existing economic 
conditions, to postpone the immediate consideration of any radical or 
major change in the organization and conduct of the railroad industry’’. 
The studies of service and operation which are under way are outlined, 
with the suggestion that it is possible that ‘‘many of the objectives which 
are sought in grand consolidation plans or even in public ownership and 
operation can be attained through coordination, pooling arrangements, 
and a better organization of the industry’’. The reasons for this sug- 
gestion are indicated, and the opinion expressed that the railroads may 
he able to ‘‘form a more perfect union’’ to deal with matters of common 
concern, such as ‘‘scientifie research, establishment of standards, the 
adoption of new types of equipment and new forms of service, the unifi- 
cation of terminal operations, and readjustment of the rate structure’’. 

The point is emphasized that waste is more than a matter of dupli- 
cate or unnecessary service or facilities or labor. It can also be found in 
failure to provide the service and charge the rates which will bring maxi- 
mum use and revenues to the rails. The thought is, not that economies 
in operation should be neglected, but that the pursuit of such economies 
should be combined with efforts to increase the attraction and usefulness 
of railroad service, to the end that traffic and business may be increased. 
In the studies which the Coordinator is making, this thought of economy 
which aims at growth of business has been kept uppermost. 

It is indicated that much will depend upon the railroad manage- 
ments, which are of one mind in opposition to public ownership and ope- 
ration and in general are against grand consolidation plans. The alter- 
native is a better organization of the industry which will enable the man- 
agements to deal collectively and effectively with matters which concern 
them all. They ‘‘must pull together instead of pulling against each other 
Im a great variety of different directions’’. The report states that it is 
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have the chance to apply the principles of statesmanship, and with the 
help of the Government, at least at the outset’’. 

It is recommended that the present Coordinator plan be continued, 
as it can be under the Act, for another year, but it is recognized that it 
needs further trial before it is given any final form. 

The Coordinator expresses the opinion that the office should not 
assume the form of a bureaucratic establishment, but should be ear- 
ried on with a comparatively small and flexible staff. It should be re- 
garded as a means of government aid to, rather than domination of, 
the transportation industry. The emphasis should be on the private 
managements and they should be aided in the development of initiative 
and enterprise rather than restrained. The Coordinator should ‘‘lend 
his aid to the promotion of leadership in the industry, to organization 
for common ends, and to the initiation of general studies of various 
phases of operation, service, charges, and management, where such 
studies are needed’’. He should in short be ‘‘ primarily a means of con- 
eentrating and bringing to focus the best thought of the industry, 
rather than a means of supplying or imposing thought from without’’. 
Various other suggestions in regard to the work of the Coordinator are 
made, including one that his field of activity should ultimately be ex- 
tended over all transportation agencies which are subjected to Federal 
regulation. 

It is pointed out that the restrictions upon reduction in railroad 
labor now contained in the Emergency Act should be changed, because 
they go beyond what is reasonable and stand in the way of improve- 
ments in operation and service which in the long run will be of ad- 
vantage to railroad labor. It is stated, however, that ‘‘where changes 
in methods of operation or administration are made, not because of lack 
of business, but for the primary purpose of performing work more 
efficiently, salvage of the employees should be a charge upon the sav- 
ings effected, within reasonable limits’’. A special report on this mat- 
ter is later to be transmitted. 

On the subject of railroad credit, the report indicates that credit 
from private sources will be negligible for some time. During this 
temporary period government credit ‘‘should be extended freely, to the 
extent that there is reasonable security, for sound and well-considered 
expenditures which will add to employment and improve service to the 
public’. Funds ought not to be supplied to meet debt maturities, if the 
Commission is of the opinion that the carrier is in need of financial re- 
organization in the public interest. Reorganization of carriers now or 
hereafter in insolvency or bankruptcy should be effected as speedily as 
practicable and in a manner which will result in a very material redue- 
tion in fixed charges. It is pointed out that some of the most successful 
reorganizations in railroad history were effected in the midst of the 
financial depression which began in 1893. Future credit conditions, 
apart from the reorganization of carriers with unsound financial strue- 
tures, will depend largely upon future railroad earnings. If private 
credit begins to revive, the Commission ean be helpful in stimulating 
it ‘‘by taking appropriate action with respect to undue accumulation of 
funded debt, the establishment of sinking funds or other resources, and 
the regulation of rates’’ 
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While the report does not favor the adoption of an immediate or 
gradual grand plan of consolidation, the conclusion is reached that pro- 
vision for compulsory consolidations should be given a trial, but only 
where the Commission finds, after full public hearing, that the consoli- 
dation would be in the public interest, and only where the Coordinator 
recommends that a proceeding looking toward compulsory consolida- 
tion be initiated. It is thought that the method proposed for compel- 
ling consolidations by the exchange of securities would have elements of 
much public advantage, particularly in reducing the speculative evils 
of railroad unification projects. 

The report makes no recommendations for immediate legislation, 
but it is stated that later separate reports will be submitted, one pro- 
posing a definite plan for a modification in the present restrictions of 
the Emergency Act upon reduction in railroad employment, and the 
other proposing a definite plan, along the lines above indicated, for 
compulsory consolidations under strict Commission supervision. 

It is finally pointed out again that a subsequent report is to deal 
with the legislation which may be needed in connection with other trans- 
portation agencies and the proper coordination of all means of trans- 
port, or for improvement of the present Interstate Commerce Act, and 
that this report will have a material bearing on the railroad situation. 


The complete report consists of about 280 pages. Copies are available 
upon request at the office of the Association, 803 Southern Bldg., Washing- 
ton, D. C., at 50 cents each; 25 cents to cover the cost of the report and, 25 
cents for postage. 





Personals 


Dr. Walter M. W. Splawn, of Washington, D. C., a member of the 
Association, was recently named by President Roosevelt to be a member 
of the Interstate Commerce Commission, to sueceed Ezra Brainerd, Jr., 
whose term expired December 31, 1933. 

Dr. Splawn was born in Arlington, Texas, June 16, 1883. He grad- 
uated from Baylor University with a bachelor of arts degree in 1906, 
received his master’s degree from Yale in 1908, and practiced law in 
Fort Worth, Tex., from 1912 to 1916. From 1916 to 1919, he was Pro- 
fessor of Social Science at Baylor, and from 1919 to 1924, Professor of 
Economies at the University of Texas. He returned to Baylor as presi- 
dent in 1924, but relinquished the post in 1927, although he remained at 
Baylor as Professor of Economies and director of research in social 
seience through 1928. In 1929 he came to Washington as Dean of the 
Graduate School of American University. 

He has had wide experience in the field of transportation. While at 
the University of Texas, he served for a time on the Railroad Commis- 
sion of the state. He is the author of a work on ‘‘ Consolidation of Rail- 
roads’’, published in 1924, and another on ‘‘Government Ownership and 
Operation of Railroads’’, published in 1928. Prior to that time he was 
chairman of the Board of Arbitration of western railroads and groups 
of their employees. In 1930 and 1931, he acted as special counsel for 
the House Committee on Interstate Commerce, when that committee was 
investigating railroad holding-companies. He also made a holding-com- 
pany study for the Federal Power Commission. He was a member of 
the committee organized by Secretary of Commerce Roper to study rail- 
road legislation. 

He is a Democrat, married and has four children. 


H. N. Holdren, Traffic Manager of the Pittsburgh-Des Moines Stee! 
Company, Neville Island, Pittsburgh, Pa., for many years Chairman of 
the American Institute of Steel Construction, Inc., Traffic Committee, 
was recently elected Chairman of the newly organized Independent Steel 
Fabricators Traffic Association. This Association was formed to protect 
the traffic and transportation interests of independent steel fabricators 
(those not affiliated with rolling mills) throughout the United States. 


J. Carter Fort, Chairman of the Association’s Committee on Nomi- 
nations, has resigned as General Attorney of the Illinois Central Railroad 
to become General Solicitor of the Association of Railway Executives 
with headquarters in the Transportation Building, Washington, D. C. 


SEE PAGE 108 FOR SPECIAL ANNOUNCEMENT 





Some Highlights in The Commission’s Forty- 
Seventh Annual Report to Congress 


The period covered by the report (dated December 1, 1933) extends 
from November 1, 1932 to October 31, 1933, except as otherwise noted. 


Bureau of Formal Cases 


The formal complaints filed numbered 741, of which 621 were origi- 
nal complaints, and 120 subnumbers, a decrease of 230 as compared with 
the previous period. The Commission decided 1234 cases, and 208 were 
dismissed by stipulation or on complainants’ request, making a total of 
1,442 cases disposed of, as compared with 1,428 during the previous 
period. 

Approximately 213 formal and I. & S. cases were reopened for fur- 
ther hearing and reconsideration. The Commission conducted 1028 hear- 
ings, and took approximately 184,476 pages of testimony as compared 
with 1,192 hearings and 239,812 pages of testimony during the preceding 
period. 

The following statement shows certain facts with regard to the 
condition of the docket as of October 31st of the years indicated : 


1932 1933 


Formal complaints filed 825 621 
Subnumbers 146 120 
1. & S. Cases instituted 175 
Cases under submission at end of period: 
Regular docket 363 
Shortened procedure 81 
Cases disposed of, including subnumbers 
and reopened cases 82 1719 
Number of pending cases , 1783 


Shortened Procedure 


Approximately 36 percent of the total number of formal complaints 
were handled by the shortened procedure method, as compared with 37, 
31, 34 and 36 percent during the four preceding years. In cases so 
handled and decided during the period, the average elapsed time to reach 
a decision was 342 days from the receipt of the complaint and 197 days 
from receipt of the final memorandum. 


Bureau of Informal Cases 


The number of informal complaints received was 3,192, a decrease 
of 967. The carriers filed 7,879 special docket applications for authority 
to refund amounts collected under the published tariffs and admitted by 
them to have been unreasonable, a decrease of 483. Orders authorizing 
refund were entered in 7,121 cases, a decrease of 569, and reparation 
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thereon was awarded in the sum of $1,195,000. In addition, 1,612 cases 
were dismissed or disposed of without orders. The bureau also handled 
approximately 19,500 letters, many of which had the characteristics of 
informal complaints, although not so classified. 


Bureau of Inquiry 


The Commission’s staff of attorneys and special agents directed and 
conducted investigations of over 175 cases during the year. Many of 
these investigations disclosed practices which resulted in the granting by 
carriers, and the receiving by shippers, of concessions whereby tariff 
rates were defeated and other discriminations were accorded. Among the 
devices resorted to by carriers in order to favor large shippers were the 
failure to collect published charges for the storage of property at freight 
stations and the granting to shippers for their business needs of the use 
of valuable property for long periods without the collection of any rental 
therefor. 

A practice of shippers, which the Commission’s investigations dis- 
closed to be extensive, was the furnishing to carriers of false reports of 
the weights of shipments. Based on this practice, six indictments were 
returned. It was also revealed that shippers, with knowledge in their 
possession of the actual weights of shipments, billed those shipments at 
estimated weights which were lower than the actual weights. For this 
offense, three indictments were returned. Another practice which has be- 
come more or less widespread is the filing with carriers by shippers of 
perishables, of excessive claims for loss and damage. Claims of this 
nature were filed on the slightest pretext, such as that the contents of a 
car encountered a minor shift during the course of transportation. Based 
on such shift the shippers attempted to hold the carrier responsible for 
loss on each and every package in the ear, although the shift enroute re- 
sulted in actual damage to the contents of only a few, if any, of the 
packages. During the year fourteen indictments against receivers of 
perishables, one indictment against the proprietor of a traffic bureau, 
and one indictment against a railroad company, based on claim practices, 
were obtained. 

One of the important cases was Freedman vs. United States, 64 F. 
(2d) 661, in which the Circuit Court of Appeals, First Cireuit, upheld 
the verdict of conviction rendered in the lower court, upon which a 
sentence to serve eighteen months in the penitentiary and pay a fine of 
$5000.00 was imposed against appellant, a so-called claim adjuster, for 
conspiring with several shippers and the local agent of a carrier to violate 
Section 10 of the Act. In this decision the Court sustained the Govern- 
ment’s contention that one overt act committed within the Court’s juris- 
diction, namely a conference with railroad officials relative to the claims, 
was sufficient to support a conviction upon an indictment charging con- 
spiracy to obtain transportation at less than the lawful rates by means of 
false claims, notwithstanding the fact that such overt act was committed 
by defendant after the transportation had been completed and the freight 
charges paid. Certiorari was denied by the Supreme Court. 


SEE PAGE 108 FOR SPECIAL ANNOUNCEMENT 
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Bureau of Law 


On October 31, 1932, there were 31 cases involving the Commission’s 
orders or requirements pending in the Courts. During the year, 20 cases 
were instituted and 24 concluded, leaving 27 cases now pending in differ- 
ent Courts. 


Bureau of Traffic 


There were filed during the period 114,287 tariff publications. In 
addition thereto, 1,006 publications were received for filing but were 
rejected for failure to give the notice required by the statute. Powers of 
Attorney and Certificates of concurrence filed aggregated 38,757. Ap- 
plications received seeking special permission to establish rates or fares 
on less than statutory notice or waiver of certain of the Commission’s 
tariff rules numbered 12,569. Specific orders were entered granting 
11,190 and denying 770 of these applications. The remainder were dis- 
posed of otherwise. Correspondence relating to tariff construction in 
accordance with the Commission’s rules and regulations promulgated 
under Section 6 of the Act consisted of 30,242 letters received and 21,163 
letters written. For the Commission’s own use, as well as for the use of 
other branches of the Government and of shippers, 6,426 rate memoranda 
were prepared. 

Rate adjustments were protested and suspensions asked in 461 in- 
stances, a decrease of 165 under last year. Of these protested adjust- 
ments, 245 represented reductions, 172 represented increases, 25 both 
increases and reductions, and 19 neither increases nor reductions. The 
following action was taken on the requests for suspension: 


Suspended (including supplementary orders) 

Refused to suspend 

Schedules rejected, requests for suspension withdrawn, or 
protested schedules withdrawn 


Proceedings pending from previous year 
New proceedings on suspension docket 


Of this number, 168 were disposed of, a decrease of 26 under last 
year, 121 after formal hearing and report, and 47 through informal pro- 
ceedings without report. 

The number of fourth section applications was 422. The number of 
orders entered in response to applications was 336, of which 41 were 
denial orders, 97 were orders granting permanent relief, and 198 were 
orders authorizing temporary relief. Formal reports to the number of 
118 were issued. 
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Bureau of Finance 


The following is a summary of applications filed during the year for 
certificates of public convenience and necessity, and of the disposition 
made of such applications. 

Number Miles 


Applications filed: 
For authority to construct new lines . 49] 
For permission to abandon mileage 5 3263 
For authority to operate or to acquire and 


1536 
5290 


Certificates issued: 
Authorizing new construction 
Permitting abandonment siniscaioe 
Authorizing operation or acquisition os 


Applications denied: 
For authority for new construction .. 
For permission to abandon .... 
For authority to operate, etc. 
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Since the effective date of the Act, the Commission has authorized 
the construction of approximately 9,692 miles of new railroad. Based 
on reports by carriers and on other available information, it appears that 
of the construction authorized, approximately 6,740 miles of road have 
been completed, and that projects aggregating about 1142 miles have 
been abandoned or deferred. The remainder, about 1510 miles, repre- 
sents eases in which the specified completion periods have not expired. 


Railway Earnings and Traffic 


Under this head, the Commission has the following, among other 
things, to say : 

*‘An important feature of railway recovery is a well balanced 
adjustment of railway charges, railway wages, and the general price 
level. We had oceasion to consider the relation of the prices of com- 
modities and railway freight rates in the General Rate Level Inves- 
tigation of 1933. The evidence showed that while the rate level was 
high compared with the price level, it was impossible to require them 
to be brought together by a general rate reduction. Nevertheless, 
by the foree of competition, carriers are voluntarily making reduc- 
tions in rates and fares. It is obviously not desirable to restrict 
this competition insofar as it is conducted on a fair basis. However, 
before such a condition of fair competition can be said to exist, It 
will be necessary that the various transport agencies pay the same 
rates of wages for comparable skill, render reliable service on 4 
non-discriminatory basis, and bear an equal tax burden. The 
Federal Coordinator of Transportation has these subjects under in- 
vestigation and his recommendations, when received, will be trans- 
mitted by us to the President and to the Congress with our com- 
ments.”’ 
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Passenger Fares 


Under this head, the Commission referred to the fact that it had 
addressed a letter to the presidents of all class one carriers seeking their 
views as to whether by a general reduction in basic fares a betterment 
could be brought about in the volume of passenger traffic, and what sug- 
gestions they might care to offer for relieving the users of freight service 
from the burden due to unprofitable passenger service. A large propor- 
tion of the replies favored a reduction in the basic passenger fare, al- 
though there was a wide difference of opinion as to the exact amount of 
the reduction. Those opposing any reduction were practically all con- 
fined to the principal carriers in official territory. Significant excerpts 
from the report are quoted below: 


**We have taken no action thus far in the matter largely because 
there seemed to be a determination on the part of a great many 
carriers to do something in the premises at an early date.’’ 


(Then follow illustrations of individual action by certain carriers). 


‘*TIt would seem that with the constant decline for the past ten years, 
both in the number of passengers carried and the gross revenue 
from the passenger business, together with the constant increase by 
other competitive forms of transportation, the time is near at hand 
when some aggressive action should be taken by the carriers to de- 
termine whether it is possible to regain passenger business or 
whether they shall be compelled to give up what at one time was a 
luerative part of their business.’’ 


Recommendation for Additiona] Legislation 


A cursory reading of the report reveals that the Commission made 
only one recommendation for additional legislation. This reeommenda- 
tion is that Section 1 of the Act be amended so as to bring squarely within 
the provisions of the statute the transportation of passengers and prop- 
erty, and the transmission of intelligence, from a place in a foreign 
country through the United States to a place in a foreign country, inso- 
far as such transportation and transmission occurs within the United 


States. See United States vs. Philadelphia and R. Railway Company, 
188 Fed. 484. 


Practitioners 


During the period from October 16, 1932 to October 15, 1933, 405 
applicants were admitted to practice before the Commission. Of these, 
242 were admitted upon presentation of certificates showing admission to 
practice in the courts, and 163 upon showings as to qualifications and 
required vouchers, and upon the motions of registered practitioners. One 
registered practitioner resigned. There are now admitted to the Commis- 
sion’s bar £709 practitioners. 





Association Activities 


Announcement by H. D,. Driscoll 
Member Printing and Publicity Committee 


MONTHLY LUNCHEONS IN WASHINGTON 
First LuNcHEON at LarayetTTe Horei, Monpay, Fesruary 57H, 1934. 


President McFarland has appointed a special committee consisting 
of H. D. Driscoll, Chairman, Harry C. Ames, Joseph C. Colquitt, John 
T. Money, and Fred N. Oliver, to have charge of the first luncheon. 
The Committee has arranged for it at the Lafayette Hotel, Monday, 
February 5th. We have one hundred forty-six members in the District 
of Columbia and there are a number of out of town members in Washing- 
ton at all times. Guests, both gentlemen and ladies, will be welcome, so 
with the cooperation of the Washington members it would be possible 
to have a total attendance of one hundred fifty to two hundred. The 
price of the lunch will be seventy-five cents and there will be no tips or 
cloakroom charges. 

The luncheon will be served promptly at 12:15 and be concluded at 
1:15. Aside from the introduction of guests, a program will be arranged 
for the first meeting typical of those which the Committee recommends 
for future meetings. If the members approve the plan, the Committee 
recommends that similar meetings be held on the first Monday of each 
month, and a special entertainment committee of three members be as- 
signed to have charge of the next meeting. Each member will pay for 
such guest or guests whom he may bring. The luncheons will involve no 
expense to the Association. 

No business of any consequence shall be acted upon at these luneh- 
eons other than the arrangements for future meetings and entertain- 
ment. 

A movement of this kind will be successful only to the extent that 
the members cooperate with the officers of the Association and the Com- 
mittee in charge. If you were a member of the Committee you most 
assuredly would like a big turnout for the first meeting. It follows that 
the members of the Committee will likewise appreciate your coming. 

The time, the place and the program are all subject to change from 
month to month. Do not hesitate to express your views to the members 
of the Committee or directly to the secretary of the Association. 

Make a memo on your calendar now and have your secretary remind 
you to attend the Practitioners Luncheon in the private dining room of 
the Lafayette Hotel, 16th and Eye Streets, Monday, February 5th. 
There is a parking lot across Eye street. 
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Some Early-Day Freight Classifications 


By Josepu C. Coiquitt, 


Commerce Counsel, Washington, D. C. 


The classification of freight articles goes back to the very beginning 
of the transportation of goods for hire. It was applied in a simple way 
during the earliest days of hauling by turnpike and canal, before the 
steam engine was ever dreamed of. Charges for transportation by wagon 
in the United States were once based on each one hundred miles at a rate 
of 20 cents per cubic foot for ‘‘light’’ articles and $1.00 per one hundred 
pounds for ‘‘heavy’’ commodities. Some of the old wagon rates were 
the foundation for many railway rates and it is a fact that wagon compe- 
tition had its influence on railway charges in many sections of the coun- 
try. Indeed, they continued for a long period to influence local charges 
in certain sections. Even before the outbreak of the world war this 
provincial form of competition was reflected in the growing use of the 
motor truck. The last named form of competition can now be said to 
be an established fact and, like water competition, is having a substan- 
tial effect upon railway classifications and rates. 

In 1815, the Sheffield Canal in England divided commodities for 
transportation purposes into five classes or groups. As will be seen by 
the following interesting schedule, the rate per ton mile corresponded to 
the class ratings in the classifications of today : * t 

Per 
ton mile 
For all coal, coke, charcoal, lime stone, slag, sand arusa, sweep- 

washing waste, stones, slates, cord-wood, cinders, manure, 

bones for manure, turnips, carrots, and potatoes 2d 

all pig iron, pig lead, ballast-iron, nut or bushel iron, old 

east iron, bricks, old ropes and rags, timber unbroken, bones 

and hoofs 

‘all bar, rod or rolled iron or steel, cast iron goods, deals and 

other broken timber, lime, onions, apples, pears, peas, beans, 

rape line, cole, mustard seed, and all kinds of green gro- 

ceries that are not ‘iad this Act specifically charged for by 

name 

all dry groceries, and all kinds of manufactured goods, 

wares and merchandise, in casks, hogsheads, or other “pack. 

ages 5d 

r all corn, grain and malt—1ld per quarter (Or roughly, 5d 
per ton mile) 
For all other goods, matters, and things not specially charged _- - 6d 


It is likewise interesting to note the following steamboat classifica- 
tion and charges which were in force on the Mississippi River in 1816: 


* Noyes, American Railroad Rates, p. 5. 
¥ Elements of Railway Economics, Acworth, p. 104. 
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*From New Orleans to Louisville, 44% cents per pound for heavy 
goods, and 6 cents for light ; averaging 5 cents per pound, or 
per ton ____- $112.00 
From New Orleans to Natchez, 14 of a cent per pound, or $1.50 
per barrel; and the same rates were charged for all inter- 
mediate landings—Donaldsonville 75 miles, Baton Rouge 
120, ete., per ton 


In 1827, the South Carolina legislature granted a charter to the 
Charleston & Hamburg Railway, the company was organized in 1828, 
and opened for operation in 1830. This company published maximum 
freight charges per 100 miles of 10 cents per cubic foot on ‘‘light”’ arti- 
eles and 50 cents per 100 pounds on ‘‘heavy’’ articles. 

The following appeared in a tariff of the Stockton & Darlington 
Railroad in England, effective August 1, 1830 :*t 


For all coal and cinder for home consumption 

Stones and gravel for road-making 

For all marl, sand, clay 

For all lime 

For all goods, commodities and merchandise not before specified 21d 


The Erie Canal was opened October 25, 1825, but a copy of its first 
tariff and classification is not available. 

The Report of the Canal Commissioners for the State of Pennsyl- 
nia for the year 1831 contained the rates of toll per mile to be charged 
on the Pennsylvania Canal from and after the first day of May of that 
year, which scale, in the simplicity of the transportation business of the 
time, was virtually a freight classification. 

Note the ‘‘Regulations to be observed by those sending or receiving 
produce or other articles,’’ issued by the Portsmouth and Roanoke Rail 
Road in January, 1836: 


1st. The warehouse will be open from sunrise to sunset, for the 
reception and delivery of Goods, and nothing will be re- 
ceived or delivered after sunset. 

A duplicate bill must be sent with each boat or dray bringing 
goods for transportation; one of which will be retained by 
the Agent, the other returned with an acknowledgment of 
the articles having been received. 

All articles must be distinctly marked with the name of the 
consignee and depot at which they are to be left. 

Steel and Iron in bars must be secured in bundles or each 
bar distinetly marked. 

Lime, Tar, Molasses, Glass, Stone or Crockery ware, Demi- 
johns, and Jugs, either full or empty, and Furniture or 
Carriages not boxed, or Harness not securely bundled will 
only be carried at the risk of the owner. 


* Ringwalt, Development of Transportation Systems of the U. S. p 18. 
+ Freight, December 1907. 
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Grain, Meal, &c., will only be carried in two bushel bags, with 
the owner’s name marked upon them. 

All kegs containing gun powder, must be put up securely in 
‘boxes or barrels and marked Gun Powder, or they will not 
be received. 

Sacks containing Salt or any other article, must be strong 
and well secured, or they will only be taken at the risk of 
the owner. 

Freight on articles sent to persons residing more than one 
mile from the depot to which they are directed must be paid 
to the Agent at Portsmouth. 

The Agent will require a receipt for all goods delivered by 
him, and will give a receipt for all goods, for which the 
company are liable under the foregoing regulations. 


Rates of Transportation 

On Goods, Wares and Merchandise, for every 

100 Ibs. Mills per mile. 
On Lumber, continued to the end of the Road 7 Cts. per ton, per mile. 
On Lumber, delivered along the line of the 

Road Cts. per ton, per mile. 
Passengers from Depot to Depot 4) Cents per mile. 
No Passenger is carried any distance for less 

than 50 Cents. 

Cents freight. 


This, it will be seen, is nothing more or less than a classification, 
together with general rules governing billing, marking, ete. Note that 
freight is covered by ‘‘Goods, Wares and Merchandise,’’ a phrase which 
appears in the Fourth Section of the Statute of Frauds known to every 
law student. 

The New York & Erie Railroad Freight Tariff and Classification 
adopted April 20, 1852* is interesting. It is one large sheet 24x19 inches. 
It shows various things, such as conditions governing the acceptance 
and transportation of commodities, and also an ‘‘ Enumeration & Classi- 
fication of Articles.’’ It listed 254 articles distributed as follows: 90 in 
first class; 82 in second class, 82 in third class. It also provided for 
“unenumerated articles, at the rates charged on analogous or similar 
articles.’ This provision corresponded to the present-day classification 
tule known as the ‘‘analogy’’ rule. Special rates and conditions were 
provided on various commodities corresponding to what are known today 
as exceptions to the classification and commodity rates. A table of rates 
of toll is shown for the three classes in cents per 100 pounds between 
New York, Newberg, Dunkirk and the several stations named. 

As this country developed its resources and grew in population, the 
character and diversity of freight presented to the carriers for transpor- 
tation naturally changed and multiplied. In 1855, the South Carolina 
Railroad issued a sort of combination tariff and classification which con- 


ee 


. *The copy of this classification in the author’s possession is a reprint by the 
Erie Railroad Company, successor to the New York & Erie Railroad. 
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tained four classes, corresponding rates in cents per 100 pounds, and 
as many as 300 listed items. 

The ‘‘ Winter Rates for 1859-60,’’ being the local freight tariff is- 
sued by the Baltimore & Ohio Railroad, November 15, 1859, is also an 
interesting document. It was printed on one sheet and contained all the 
conditions to which the rates were subject, a list of all stations and the 
names of their agents, four groups of articles marked ‘‘ First Class,”’ 
**Second Class,’’ ‘‘Third Class’’ and ‘‘ Fourth Class,’’ and the rates in 
cents per 100 pounds on the four classes. Under each of these headings 
were shown the articles assigned to each of the four classes. There were 
some ‘‘special’’ rates on brick, vehicles, flour, iron, manures, plaster, ete. 
There were 342 articles listed and assigned to the four classes. A similar 
tariff-classification was issued by the same company on January 6, 1863, 
‘*to take effect on reopening of the road.’’ It contained a classification 
which embraced about 380 items. 

The following extracts from the ‘‘Conditions’’ of these tariffs are 
interesting, especially in the light of the present Interstate Commerce 
Act: 

** All special arrangements of any description whatever, exist- 
ing prior to the destruction of the road have been discontinued.”’ 

** All articles not weighing 500 pounds or more, shall pay First 
Class rates, though they be named in a lower class, but not more 
than 500 pounds would pay under the class in which they are 
named. ’’ 

‘All deductions, Allowanees, Drawbacks, in weight or other- 
wise, of every character heretofore made or allowed, and not ex- 
presslv continued or rénewed on the face of this tariff, are hereby 
diseontinued and repealed.”’ 


Effective July 21, 1866, the Georgia Railroad issued a sheet which 
set out the rates of transportation and a list of about 500 classified 
articles, distributed into nine classes. It also contained genergl rules 
relating to the loading and packing of commodities, as well as certain 
operating rules and instructions to Agents, as did the Baltimore & Ohio 
and other issues above described. Even at that early stage of the railway 


sc 


transportation business, certain ‘‘exeeptions’’ to the classification ap- 
peared to have been necessary, for that publication provided, with 
reference to such commodities as cotton, live stock, tan bark and cord- 
wood, that they would be hauled at so much per bale, per head or per 
ear, instead of listing them among the 500 articles embraced in the nine 
classes. The publication bore the following legend: ‘‘It is expected this 
classification and rate of freight will require revision.’’ So in those 
times, as today, the classifications were constantly undergoing revision 
to meet the complexities of trade and transportation and everchanging 
conditions. 

Until about the time of the Civil War the classification part ol 
tariffs did not list freight articles in commercial groups, as is done today, 
but there was a heading ‘‘First Class,’’ ‘‘Second Class,’’ and so on, 
and all articles assigned to a particular class were listed thereunder. 
In 1864 the Michigan Southern & Northern Indiana Railroad issued 4 
‘‘Revised Classification of Articles,’’ using four classes. The articles 
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were not grouped under each class but were listed alphabetically, though 
not in commercial groups, as is done in present-day classifications. This 
issue also contained class rates, ‘‘special Rates’’ and ‘‘specifie commodity 
rates.”’ 

In 1872, the New Bedford & Taunton Railroad issued a ‘‘ Merehan- 
dise Tariff.’’ It contained a classification similar to that of the Michigan 
Southern & Northern Indiana, with one important exception: In it a 
commercial grouping appeared for the first time in a classification. 
Various kinds of lumber were listed under the heading of ‘‘ Lumber.’’ 
This, however, seems to have been done mainly for the purpose of pro- 
viding estimated weights, since the rating in every case was ‘‘4th’’ and 
the weights varied. The same was true as to live stock, except that the 
rating was ‘‘2nd.’’ 

The ‘‘ Blue Line’’ classification of 1874 was published on the back of 
that line’s bills of lading and provided for 509 items. A number of the 
items were ‘‘special’’ and covered numerous articles produced in New 
England territory or imported through the port of Boston, such as coffee, 
crockery, herrings, jute, mackerel, codfish, salt and syrup. <A note pro- 
vided that the classification was ‘‘subject to difference in classification 
adopted by western roads.”’ 

The foregoing are mentioned as authentic examples and as serving 
to unfold the development of the scheme of classification, and to show 
the intimate relation of freight classification to commerce. It is seen 
that in the early days each company had its own classification, reflecting 
its particular needs, and arranged according to the individual ideas of 
its traffie authority. It is not surprising, therefore, that there was soon 
to be a muddle of classifications. One particular line in official classi- 
fication territory operated under nine different classifications. Indeed, 
some of the lines used one classification in one direction and another in 
the opposite direction. (Confusion was worse confounded as frequently 
classifications applied via different lines on shipments going in the same 
direction. 

In 1875, one of the first railway associations for the pooling of 
freight was organized by the principal lines in the southeastern section 
of the country, or what is now southern classification territory. Similar 
organizations in other traffie sub-divisions of the country soon followed. 
As a result of these confederations, there arose not only the question as 
to the division of the traffie and the settlement of accounts, but also the 
necessity of consolidating the various classifications then applied by the 
lines comprising the several traffic associations. The pool organized in 
the southeast was known as the Southern Railway & Steamship Asso- 
ciation.! The first classification applied by it on shipments northbound 


_ 1There were older Railroad organizations than the Southern Railway & Steam- 
ship Association, but they were not of the same scope. For instance, the South had 
Its “Green Line” which was a “through car” arrangement on shipments to and from 
the West, its principal officers being designated as “Agent”. It also had some pooling 
arrangements which were handled through a “Clearing House Agent.” 

Mr. Albert Fink, Gen. Supt. L. & N. R. R. accepted for six months the position 
of General Commissioner of “The Southern Railway & Steamship Ass’n.” for the 
Purpose of perfecting the organization, and then went to the Eastern Trunk Lines. 
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and southbound and to and from both East and West, which was ealled 
the Southern Railway and Steamboat Association Classification, be- 
came effective April Ist, 1876.*° The adjustment of rates from the East 
and West to the Southeast was important then, as it is today, and with 
a view of maintaining a definite relationship it was necessary that the 
same classification ratings be used from both the East and the West. By 
1889 the classification thus established absorbed others in southeastern 
territory and was finally designated as the Southern Classification.* 

Thus did the classification develop from a few paragraphs fo 
fair sized pamphlets. Close serutiny of them shows a steady growth in 
the list of commodities. As time went on a little more attention was 
given to descriptions of articles. General rules, such as those relating 
to packing and marking, were more strictly drawn. The number of 
classes inereased. In short, all classification matters received more at- 
tention at the hands of those charged with their compilation and main- 
tenance. Later, the classifications became separate issues from those 
publishing class and commodity rates, as we know them today, and con- 
tained a set of general rules and a list of commodities with their re- 
spective ratings. Up to the early 80’s, no commodity index had ap- 
peared ; the commodities were still arranged as alphabetically as possible 
Articles were not listed in commercial groups and shown under general 
headings, such as machinery. Neither had a list of participating ear- 
riers appeared on the scene, as there was as yet no Act to Regulate Com- 
meree. Nor had various other features appeared which later resulted 
from that Act, especially the Act of 1906. Some of the old joint classi- 
fications did publish a list of lines by which it had been ‘‘adopted’’, but 
they contained no list of coneurrences such as later came to be filed with 
the Commission, nor a list of the participating carriers such as required 
by the Act of 1906. 

$y 1887, the year in which the Act to Regulate Commvrce was ap- 
proved by the Congress and became effective, there was a labyrinth of 
138 classifications i: effect on the carriers in official classification terri- 
tory. The classification business was truly in the most admired 
disorder. 

The term ‘‘official’’ continued to be applied to the classification in 
foree in the northeastern portion of the United States. It is sometimes 
misleading as it is often inferred by the layman that the western and 
southern classifications ;are not authoritative or are merely exceptions to 
the ‘‘official’’ classification. 

Just before the Act to Regulate Commerce became operative, there 
sprang into existence in official classification territory ‘‘Official’’ Classi- 
fication No. 1, effective April 1, 1887, which superseded the ‘‘ Official” 
Classification of Eastbound Freight, the ‘‘Official’’ Classification of 
Westbound Freight, the Middle and Western States Classifications, and 
the Joint Merchandise Freight Classification. The new classification 
gradually displaced others in that territory. 


2 This publication not only showed the new classification but also the ratings 
formerly used for the same articles by “Southern Coast Lines”, “Green Line” and 
“Northern Trunk Lines.” 

3 Ringwalt, 282. 
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Referring to the appearance of Official Classification No. 1, Ring- 
walt makes these observations in his ‘‘ Development of Transportation 
Systems in the United States’’, page 282: 

‘‘Before it was promulgated, elaborate rules and special instrue- 
tions were forwarded to agents, some of the most important of which 
related to precautions against fraudulent action on the part of shippers 
in the matter of furnishing a false description of merchandise for the 
purpose of securing an authorized lowering of rates, or intentional mis- 
takes or misstatements relating to weights for the purpose of having a 
greater quantity of freight carried than the amount for which a charge 
was made. These two forms of deception, practiced with the connivance 
of clerks or other officials connected with freight departments, when a 
railway company or some of its representatives desire to engage in secret 
rate-cutting, and frequently attempted by shippers without such con- 
nivanece, when they believed that detection could be evaded, have formed 
disturbing influences of considerable magnitude in connection with all 
attempts to strictly maintain legitimate freight rates, and they bear to 
the aggregate freight movements of the country a relation somewhat 
similar to that held by smuggling systems, at various times and periods, 
to import duties or governmental methods of collecting revenue on 
merchandise imported from foreign nations. 

“‘This doubtless is the most elaborate classification of freight ever 
made. Some idea of its comprehensiveness may be formed from the fact 
that the classification and directions interwoven with it which relate to 
particular descriptions of traffic, as live-stock movements, for instance, 
are contained in sixty-eight pages of closely printed pamphlet, each of 
which contain sixty lines, when all their space is occupied with printed 
matter, but short blanks are left between each of the alphabetical head- 
ings.”’ 

Some of the lines operating in what is now known as Western 
Classification territory consolidated their classifications in 1883.* The 
number of companies using it gradually increased and by 1888 they were 
89, 

The Texas association and the transcontinental lines adopted it, so 
that finally all the classifications in Western territory were merged into 
what was known as the Western Classification. 


_ *Western C'assification No. 3, effective December 19, 1887, shows that the 
Western Classification was originally adopted April 16, 1883. 


DocuMENTS FOR DISTRIBUTION 


The Exeeutive Secretary has a supply of the following documents, 
copies of which will be sent to any member upon request : 


Report of the Special Committee on Railroad Rate Policies 
of the United States Chamber of Commerce. 


Statement entitled ‘‘National Transportation Policies,’’ 
issued by the United States Chamber of Commerce. 





Through Routes Under the Emergency Transpor- 
tation, (Coordinator) Act 


The United States Cireuit Court of Appeals for the Fifth Circuit 
recently handed down an opinion interpreting certain provisions of the 
Emergency Railroad Transportation Act relating to through routes and 
the powers of the interested carriers with respect thereto. The case is 
Quanah, Acme & Pacific Ry. Co. v. Panhandle & Santa Fe Ry. Co., 
decided December 8, 1933. The opinion was written by Cireuit Judge 
Sibley and concurred in by Cireuit Judges Bryon and Foster. It is as 
follows :— 

‘The appellant sought to enjoin the appellee from revoking in part 
a through route and joint rate on which for five years cottonseed prod- 
ucts had been carried over appellant’s line of railroad. On June Ist, 
1933 the appellee filed notice under Sec. 6 (3) of the Interstate Com- 
merce Act of the proposed change, and named July 15th, 1933, as the 
date on which the change would go into effect. On June 16, 1933, the 
Emergency Railroad Transportation Act went into effect. Sec. 4 
thereof reads in part: ‘‘The purposes of this title are (1) to encourage 
and promote or require action on the part of the carriers and of sub- 
sidiaries subject to the Interstate Commerce Act as amended which will 
(a) avoid unnecessary duplication of services and facilities of whatso- 
ever nature, and permit the joint use of terminals and trackage incident 
thereto or requisite to such joint use: Provided, that no routes now 
existing shall be eliminated except with the consent of all the partici- 
pating lines or upon the order of the Coordinator.’’ Thereupon appel- 
lant, alleging that it had not consented to the elimination of this 
route, and that the Coordinator had not ordered it, and contending that 
the quoted proviso prohibited the appellee from carrying out its pro- 
posed revocation thereof, obtained on July 14th, 1933 a temporary 
restraining order. Later a motion to revoke this order and to dismiss 
the bill was sustained, mainly on the grounds that the appellant was 
estopped by a former judgment, that the proviso was addressed to action 
by the Regional Committees set up by the Act and not to action by the 
carriers, and that in any case the question was one for the Interstate 
Commerce Commission and not in the first instance for the courts. This 
appeal followed. 

The contention of estoppel by judgment arises out of a proceeding 
between the same parties to restrain the revocation of a similar joint 
route and rate for other products filed May 15, 1933, and dismissed May 
31, 1933, on the ground that the matter was within the exclusive jurisdic- 
tion of the Commission. That bill did not present and could not have 
presented any question based on the Emergency Railway Transporta- 
tion Act, for it became law more than two weeks after the judgment. 
The case then alleged was that the rate changes proposed would create 
unreasonable preferences and an unlawful discrimination against com- 
plainant and against persons and localities served by complainant in 
violation of See. 3 (1) and (3) of the Commerce Act. Very properly the 
court held such questions to be primarily for the Commission. The 
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present bill relates to a subsequently filed notice to cancel a joint rate 
and route applying to another. commodity which is plainly a new cause 
of action ; and the question made is not at all the propriety of the old or 
of the changed rate and route in themselves considered, but is whether 
the carrier under the new law can cancel an existing route without the 
consent of all the participating lines or an order of the newly created 
Coordinator. There is in the former judgment no estoppel touching this 
question. Cromwell vs. County of Sac, 94 U. S. 351; Auto Acetylene 
Light Co. vs. Prestolite Co., 264 Fed. 811; Steele County vs. Erskine, 
98 Fed. 215. 

Title I. of the new Act is temporary and experimental, See. 17. 
It establishes a Coordinator with large powers and directs him to divide 
the carrier lines of the country into three groups, each represented by a 
Regional Committee, Sec. 3. The duties of the Committee are fixed in 
See. 5. Each in general is for its group to ‘‘Carry out the purposes set 
forth in subdivision 1 of See. 4 so far as such action ean be voluntarily 
accomplished by the carriers’’, and where voluntary action fails it is to 
make recommendations to the Coordinator, who can issue orders which 
are subject to review by the Commission, Sec. 9. We reject the view that 
the proviso in See. 4 (1) above quoted is intended to forbid action only 
by the Regional Committees. If it were so intended the proviso would 
have been placed in See. 5 where their powers and duties are defined. 
If restricted to them, the proviso is manifestly redundant, for they are 
given no power to do anything except by the voluntary action of the 
carriers or the order of the Coordinator. We think its general language 
clearly ineludes the carriers in its prohibition against eliminating exist- 
ing routes unless by consent of all participating lines or by order of the 
Coordinator. It immediately follows a mention, not of the Committees, 
but of the carriers: ‘‘(1) To encourage and promote or require action 
on the part of the carriers....... Provided, that no routes now exist- 
ing shall be eliminated, ete.’’ Routes could formerly have been elimi- 
nated either by the action of a carrier under Commerce Act, See. 6 (3) 
or by action of the Commission under See. 15 (3) and (7). Since amend- 
ments of the Commerce Act are dealt with separately in Title II of the 
new Act and since all action by the Coordinator is reviewable before the 
Commission, it may be that the powers of the Commission itself were not 
intended to be altered by the proviso under discussion, but that question 
isnot now for decision. We think it clear that by the proviso the Con- 










gress in the exercise of its plenary power over interstate commerce did 
intend to adopt as proper to be maintained all the interstate routes 
which at the passage of the Act had been lawfully established, and to 
prohibit their elimination by a carrier acting under See. 6 (3) of the 
Commeree Act unless all the participating carriers should consent or 
the Coordinator should order it. The stability of existing routes thus to 
be secured might be of great aid to the Coordinator and a much needed 
safeguard to the traffic of the shorter lines during the adjustments con- 
templated by the new Act. We are referred to some expressions of indi- 
vidual legislators in urging the adoption of the proviso as indicating that 
they thought it applied to the Committees. Such expressions are no safe 
guide to the true meaning of a statute. Duplex Printing Press Co. vs. 
Deering, 254 U. S. 443, 474. The Congress evidently intended an ef- 
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fective prohibition, and that would not be secured by addressing it to a 
committee which had no power to do the prohibited thing while allow- 
ing it to be freely done by a carrier in pursuit of its own selfish ends. 
The proviso, so long as it is in force, must be taken as a modification of 
See. 6 (3). 

This case falls within the proviso although the notice of the intended 
elimination of the route was filed before the Act become law. Under 
Commerce Act, See. 6 (3) a change is not accomplished by filing the 
notice but is made ‘‘after thirty days’ notice to the Commission and to 
the public, published as aforesaid, which shall plainly state the change 
proposed to be made in the schedules then in force and the time when 
the changed rates, fares or charges will go into effect.’’ The date so 
fixed was July 15th. On June 16th, when the new Act became law, the 
joint route in controversy was still in foree and a ‘‘route now existing”’ 
and could not be eliminated unless by consent of all participating lines 
or by an order of the Coordinator. 

The question whether the old route or the proposed change shall 
now govern is one for the courts and not exclusively for the Commission. 
There is in this suit no issue of reasonableness, discrimination or the like, 
no effort either to establish or abolish a rate or a route. There is only a 
question of law as to whether under the proper construction of a statute 
a route already duly established has been lawfully abolished, a question 
appropriate to a court. Texas & Pacific Ry. Co. vs. Gulf, Colorado & 
Santa Fe Ry Co., 270 U. S. 266; Great Northern Ry Co. vs. Merchants 
Elevator Co., 259 U. S. 285; Louisville & Nashville R. R. Co. vs. Cook 
Brewing Co., 223 U. 8. 70; American Ry. Express Co. vs. Price, 54 Fed. 
(2nd) 67. On the admitted facts we hold that the old route remains 
established and appellant is entitled to have it regarded, so that shippers 
who wish may route their goods accordingly and so that appellant may 
receive its proper share of the traffic involved. The legal remedy by 
damages for a denial of this right is inadequate because of the difficul- 
ties in establishing the loss. Moreover, a multiplicity of suits would 
probably be necessary for full relief. We esteem it a case in which a 
court of equity may properly act by injunction. The case has not be- 
come moot, as has been suggested, on account of the passing of July 
15th, 1933, the date which the notice of change named. We are holding 
that by the passage of the Act of June 16th, 1933, the pending notice 
became of no effect and the change proposed by it did not take place 
because the Act prohibited it. The appellant is as much entitled to relief 
after July 15th as before. The bill ought not to have been dismissed. 
The judgment is reversed and the case remanded for further proceedings 
not inconsistent with this opinion.’’ 


The case will undoubtedly find its way to the Supreme Court of the: 
United States, 
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Lobbying Contract Held Invalid 


The Court of Appeals of the District of Columbia recently decided 
a case involving a lobbying contract, which may be of interest to Asso- 
ciation members. The case referred to is Noonan vs. Gilbert, decided 
January 4, 1934. The opinion was written by Associate Justice Robb 


and concurred in by the other members of the Courts. It is quoted below 
in full: 


Plaintiff (defendant in error) brought suit in the court below claim- 
ing a balance due on a contract for professional services. The amended 
declaration alleges that plaintiff was retained as counsel by the defen- 
dant (plaintiff in error) ‘‘to appear before the Public Utilities Commis- 
sion and any Congressional committees holding hearings as to merger or 
fare increase by the street railways of the District of Columbia, * * * 
and was by argument and the production of data and evidence before 
the Public Utilities Commission and, if necessary, before Congressional 
committees, to endeavor to bring about such a reduction of fares by order 
of the Public Utilities Commission, and if not, by Congressional enact- 
ment. * * * It was understood and agreed that only lawful means 
should be used, and that plaintiff’s work before the Publie Utilities Com- 
mission, and Congressional committees, should consist only in making 
arguments, furnishing data to, and producing evidence before, said 
Public Utilities Commission, or Congressional Committee. Defendant 
was to pay all the necessary expenses of plaintiff incident to said work 
and was to pay plaintiff as fee for his services the sum of $500.00 in any 
event, and the sum of $1,000.00 if said reduction of fares was brought 
about. ”’ 

To this declaration defendant filed a demurrer alleging that the 
contract was void as against public policy. The demurrer was overruled 
and trial had, which resulted in a verdict and judgment for the plain- 
tiff. 

A eontract for services to be rendered by an agent or attorney before 
a legislative body in securing the passage of a measure is lawful if it 
does not contemplate the use of improper means. Where the compen- 
sation for procuring legislation is contingent, the contract is void as 
against public policy, regardless of whether corrupt practices are re- 
sorted to or contemplated. Marshall v. Baltimore and Ohio Railroad 
Co., 16 How, 314, 336; T'ool Co. v. Norris, 2 Wall. 45; Trist v. Child, 21 
Wall. 441, 452; Hazelton v. Sheckells, 202 U. S. 71, 79; 6 R. C. L. 735, 
sec. 140; 18 C. J. 482, see. 368. 

In the Norris case the court said: ‘‘ Agreements for compensation 
contingent upon success, suggest the use of sinister and corrupt means 
for the accomplishment of the end desired. The law meets the sugges- 
tion of evil, and strikes down the contract from its inception.’’ (2 Wall. 
at p. 55) The court further observed that ‘‘the decisions have not 
turned upon the question, whether improper influences were contem- 
plated or used, but upon the corrupting tendency of the agreements.’’ 

It was held in the Scheckells case that the contract involved a con- 
tingent fee for services which, when rendered, were legitimate. The 
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court said (202 U. 8S. at p. 79): ‘‘We assume that they (the services) 
were legitimate, but the validity of the contract depends on the nature 
of the original offer, and whatever their form the tendency of such offers 
is the same. The objection to them rests in their tendency, not in what 
was done in the particular case.’’ 

That the contract in the present case was contingent in part is clear. 
While plaintiff was to receive $500 in any event, the payment of the 
additional $500 was contingent upon success. ‘‘Every part of the con- 
sideration goes equally to the whole promise and therefore, if any part 
of it is contrary to publie policy, the whole promise falls.’’ Hazelton y. 
Sheckells, 202 U. 8. 71, 78. ‘*‘That which is bad destroys that which is 
good, and they perish together.’’ Trist v. Child, 21 Wall. 441, 452. 

Defendant reserved no exception to the action of the court in over. 
ruling his demurrer to the amended declaration, and, while he moved for 
a directed verdict at the close of plaintiff’s evidence, he failed to renew 
the motion at the close of all the evidence. But a court in the due ad- 
ministration of justice is bound to refuse its aid to enforce a contract 
that offends public policy. The invalidity of the contract may not be 
waived ‘‘by any system of pleading, or even by the express stipulation 
of the parties.’’ The question ‘‘was one which the court itself was 
bound to raise in the interest of the due administration of justice.” 
Oscanyan v. Arms Co., 103 U.S. 261, 267; Steele v. Drummond, 275 U. 8. 
199, 204. 

Judgment reversed, with costs, and the cause remanded with direc- 


tions to enter judgment on the pleadings in accordance with this 
opinion. 


CoMPILATION OF LAws RELATING TO INTERSTATE AND FOREIGN COMMERCE 


A compilation of all laws passed: by the Congress and Executive 
Orders issued by the President, relating to Interstate and Foreign Com- 
merce from 1916 to and including 1933, has been compiled by Mr. Elmer 
A. Lewis, Superintendent Document Room, House of Representatives. 
It is for sale by the Superintendent of Documents, Government Printing 
Office, Washington, D. C. Price 15 cents per copy. 
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Recent Decisions of The Commission in Rate, Rule 
and Service Cases 


By Grorce T. BELL 


Note: This review epitomizes the general principles enunciated, rules or stan- 
dards promulgated, and conclusions of more or less general interest reached, in deci- 
sions released by the Commission during the period December 1, 1933 to January 1, 
1934. The service is a new undertaking of the JourNAL, and suggestions for its 
improvement are solicited. 

Reparation 


No. 24695, Lincoln Chamber of Commerce et al v. B. & O. et al, 
Division 5. The testimony of a branch manager for a brokerage com- 
pany that his company sold the shipments to the consignee claimant on 
an f.o.b. point of origin basis and that although he had no personal know!l- 
edge that the charges were paid by the consignee claimant it was cus- 
tomary for consignees to pay the charges, is insufficient to support a find- 
ing that the freight charges were paid and borne by the consignee 
claimant. The paid freight bills were exhibited at the hearing but not 
introduced in evidence. 


No. 25588, Florence Pipe, Foundry & Machine Co. v. New York, 
NV. H. & H. et al, Division 3. A ecarrier’s failure to comply with the 
spirit as well as the letter of the Commission’s findings and orders is 


ordinarily sufficient ground for finding the resulting rates unreasonable. 
But in this ease, ‘‘the non-compliance was at most a narrowly technical . 
one’’, the findings and order evaded did not fix the level of the rates, and 
the complainants did not contend that the rates assailed were unreason- 
able per se. Reparation denied. 


No. 25100 (also 25665), Alabama Grocery Co. v. A. T. & S. F. et al. 
Entire Commission on reconsideration, previous report 192 I. C. C. 159. 
“Tt is the well settled rule that if a through rate, either joint or combi- 
nation, is found unreasonable and reparation awarded, the order runs 
against the carriers, collectively, that participated in the transporta- 
tion.’”’ The rule was followed in this case, although one of the factors 
making up the combination rates had been prescribed by the Com- 
mission. 


No. 25634, American Paving Asso. v. C. B. & Q. et al. Entire Com- 
mission, Commissioners Farrell and Miller dissenting. The Commission 
may aw ard reparation on a finding of unreasonableness of a rate prev- 
iously prescribed by it if, at the time the shipment on which reparation 
is claimed moved, the order prescribing the condemned rate had expired. 
In determining the reasonableness of the charges assessed on articles 
susceptible of description and billing in different ways, the Commis- 
sion’s inquiry is limited to the question whether the rate assailed was 
reasonable for application on the articles as described in the billing. 


No. 19988, consolidated with and decided in Rate Structure Inves- 
tigation, Part 13, Salt, 197 I. C. C. 115, 187-8. Entire Commission. With 
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respect to the decision of the United States Cireuit Court of Appeals in 
Guf, M. & N. R. Co. v. Merchants’ Specialty Co., 50 F. (2nd) 21, hold- 
ing that a reparation order becomes final insofar as it affects the clain- 
ant’s private rights if no petition for rehearing is filed within the period 
provided by the Commission’s rule on the subject and that a rehearing 
granted thereafter and after suit has been brought on the order does not 
deprive the district court of the right to proceed to final judgment in 
the case before it, the Commission held that while that decision was 
binding in this case, it was not accepted ‘‘as a precedent to be followed 
in other similar cases’’ for the reason among others that ‘‘in our opin- 
ion Section 16 (6) of the act authorizes us to reopen a ease and sus- 
pend or modify our order at any time on our own motion’’. 


No. 25784, Shelby Shoe Co. v. B. & O. Division 3, Commissioner Lee 
dissenting. Where class rates are charged on isolated carload shipments 
of an article having any-quantity ratings in the classification, and it is 
not shown that the article is improperlv classified or that the class rate 
is unreasonable, there is no proper basis for an award of reparation. 


Rule 77 Rates 


No. 25018, Thurn-Mazxon Lumber Co. v. C. & O. et al. Decision by 
entire Commission, reversing Division 2, 194 I. C. C. 168. Rates pub- 
lished subject to rule 77 and without restrictions as to routing do not 


apply via unduly circuitous, illogical and unnatural routes over which 
a shipper could not reasonably have requested transportation. In this 
case, it was held that the routes in issue which, among other things, were 
32 to 65 percent circuitous were in that category, and that evidence of 
the technical application of rule 77 is not in itself sufficient to sustain an 
allegation of unreasonableness. 


No. 25669, Northwestern Marble Corporation v. C. M. St. P. & P. 
et al. Division 3. A finding of unreasonableness in one ease, predicated 
solely on the defendants’ failure to publish and apply from the com- 
plainant point the lower rates from more distant points published sub- 
ject to rule 77, is no precedent for a similar finding in another case 
where the rates complained of violate the fourth section but rule 77 does 
not apply. A finding of unreasonableness must be interpreted in the 
light of the entire report containing it. 


Carload Minimum Weights 


No. 25437, Borden Brick & Tile Co. v. Atlantic Coast Line et al. 
Division 3. It is unjust and unreasonable on its face to exact charges 
on marked capacities of cars which cannot be loaded to such capacities. 
It is not equitable or proper to require a shipper to pay additional 
charges for using a car of different dimensions or capacities from that 
which would suit his shipment or forego entirely his desire to ship. In 
this case, however, it was held that a shipper of common brick should 
be required to order a car of at least 60000 pounds capacity and a pro- 
vision to this effect was prescribed. 
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Groups and Grouping 


No. 25571, Rockdole Lime Co. v. B. & O. et al. Division 3. A group 
arrangement is not to be condemned under an allegation of unreasonable- 
ness by comparisons with the nearest or farthest points in the group, but 
such comparisons ‘‘might have certain probative force under an allega- 
tion of undue prejudice.’’ 


Intra-Plant Switching 


No. 25681, Joyce-Watkins Co. v. C. B. @ Q. Division 6. <A carrier 
may not reasonably be required to perform the additional service of 
switching cars to or from points of loading or unloading within a plant 
having interchange tracks at the railroad entrance to the plant, nor may 
it be permitted to make a section 15 (13) allowance therefor if plant 
instrumentalities perform the service. When considered in the light 
of the entire record, the fact that the carrier has voluntarily performed 
such service for some time in the past has little weight in determining 
its duty under the law. 

Export Rates 


No. 25594, American Steel and Wire Co. v. B. & O. et al. Division 


3. Export rates, published in tariffs which contemplate delivery from 
railroad terminals direct to the steamer do not apply on shipments stored, 


mixed, bagged or otherwise changed in identity at the port, even though 
they are billed to the ‘‘export track’’ of a seaboard plant ‘‘for export”’ 
and such track is listed among the ‘‘terminal facilities’’ of the carrier. 


Undue Prejudice; Unjust Discrimination 


No. 25398, Waldensian Baking Co. v. A. T. & 8. F. et al. Division 3. 


The mere showing of a disparity in rates is insufficient to establish undue 
prejudice. 


No. 25123, St. Louis Live Stock Exchange v. Alton R. Co. et al. 
Entire Commission. Any order under Section 3 alone, requiring the 
removal of undue prejudice, must afford an alternative. 


Ex parte 104, Practices of Carriers affecting Operating Revenues; 
Warehousing and Storage of Property by Carriers at New York. Entire 
Commission. Although carriers charge all shippers alike the tariff rates 
for rail transportation, the according of non-compensatory warehousing 
charges and rental to some shippers and not to all is equivalent to a de- 
duction fromthe charges for transportation to some shippers and not to 
others, and is clearly prohibited by Section 2 of the Act. The shippers 
receiving the benefit of such non-compensatory charges are given an 
undue preference or advantage in violation of Section 3 (1) of the Act. 
Carriers cannot lawfully accomplish violations of these sections by re- 
sorting to separate corporations, which they dominate and direct, nor 
can such violations be justified by reason of existing contracts. 


SEE PAGE 108 FOR SPECIAL ANNOUNCEMENT 





I. C. C. PRACTITIONERS’ JOURNAL 





Ex River Rates and Section 500 of the Transportation Act 


I. & S. 3282, Coal (Ex River) from Colona and Conway, Pa. to 
Youngstown, O., also I. & 8S. 3619, Ex River Coal to Cleveland and Other 
Ohio Points. Entire Commission, on further hearing, previous opinions 
163 I. C. C. 3, 185, I. C. C. 211. Whether section 500 of the transporta- 
tion act (to promote, encourage and develop both rail and water trans- 
portation) is regarded as a mere expression of policy or a mandate of 
the Congress, it is the Commission’s duty to carry it out ‘‘ consistent 
with existing law’’. As there is keen competition between the river and 
inland mines and the ex-river rates deprive the inland mines of numerous 
markets, the Commission’s ‘‘power to correct this situation * * * 
should be exercised to the extent of its (our) authority under the law.” 
As the ex-river rates jeopardize the general rate adjustment and the 
revenues of the carriers, they are too low and ‘‘for that reason’’ unrea- 
sonable, citing Interstate Commerce Commission v. C. N. O. & T. P. Ry. 
Co., 167 U. 8S. 479, 511, where it was held that ‘‘a rate may be unrea- 
sonable because it is too low as well as because it is too high’’. New ex- 
river rates somewhat higher than those condemned but still lower than 
the local rates were prescribed as minima for the future, and the finding 
made that the maintenance of any lower ex-river rates than those pre- 
seribed would constitute undue prejudice against the operators of inland 
mines to the extent of certain specified amounts. 


Switching Charges and Section 500 of the Transportation Act 


No. 25439, Detroit Harbor Terminals, Inc. v. Pere Marquette et al. 
Division 3. Complaint of a dock and warehouse company, attacking as 
unreasonable, unduly prejudicial and in conflict with section 500 of the 
Transportation Act the socalled ‘‘industrial’’ switching charges ap- 
plied.on switching movements of carload freight (arriving or leaving 
Detroit by water) between its plant and other industries in the city, and 
seeking application of the lower ‘‘reciprocal’’ switching charges appli- 
cable on cars moving into or leaving Detroit by rail, dismissed. It was 
found that the aggregate services required in switching ears to or from 
complainant’s plant were greater than those required in socalled recip- 
rocal movements. The situation complained of was distinguished from 
that appearing in Switching at St. Paw and Minneapolis, 151 I. C. C. 
291, where schedules proposing a somewhat similar inequality of treat- 
ment were ordered cancelled. 


Combination Rates 


No. 24674 (and subs.). J. W. Patterson et al v. A. G. 8. R. Co. et d.. 
Division 4. Rates on horses and mules from certain points in Texas, 
Oklahoma, Kansas, Missouri, Iowa, Nebraska, Colorado, Illinois, and 
Indiana to Atlanta, Ga., made by combination on Mississippi or Olio 
River Crossings, found unreasonable for the future but not in the past. 
Reasonable rates, less than the Mississippi or Ohio River Combination, 
prescribed. 
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No. 25431 (and subs.), Standard Brick and Tile Co. v. A. B. & C. 
et al. Division 3. Commissioner Lee dissenting. Rates on face brick, 
hollow tile and common brick from certain Georgia and Alabama points 
to various points in the Florida Peninsula found unreasonable, and 
reparation awarded. The Jacksonville Combination basis for construct- 
ing rates to the Florida Peninsula again condemned. 


No. 25100 (also 25665), Alabama Grocery Co. v. A. T. & S. F. et al. 
Entire Commission on reconsideration, affirming decision of Division 3 
(192 I. C. C. 159) which condemned rates on beet sugar from certain 
Nebraska, Colorado and Wyoming points to certain Alabama points 
made on the Memphis Combination. ‘‘The fact that a particular factor 
may be reasonable or less than reasonable does not necessarily indicate 
that it would not be too high for application to a through haul’’. In 
this case, the factor east of Memphis was prescribed by the Commission. 


Free Pick-up and Delivery Services 


No. 25325 (and associated cases), Absorption of Drayage and 
Trucking Charges by Certain Railroads in the Southwest. Entire Com- 
mission. If a carrier affords this service at one point or to a set of ship- 
pers at one point, Section 3 (1) requires that upon request like service 
be promptly afforded to a competing point or competing set of shippers 
at another point served by the same carrier. The service is a facility of 
transportation and subject to the Commission’s jurisdiction for certain 
purposes, but it is not an extension of a line of railroad for which a cer- 
tifieate of public convenience and necessity must be obtained. New 
York Dock Ry. v. P. R. R. Co., 62 F. (2d) 1010. The possibility of the 
trucker rendering a gratuitous service beyond the loading or unloading 
of a truck presents something of a problem, but the fact that oppor- 
tunities for violating the Act may occur is no ground for holding that 
they must oceur and that therefore the service is illegal. Southern P. 
Co. v. I. C. C., 200 U. S. 536, 556. The law imposes upon the carrier 
and any person or company to whom the carrier delegates the duty of 
performing part of its undertaking under the tariff the obligation to see 
to it that the services rendered and the charges collected are in strict 
conformity with the tariffs, and that no services not provided for in the 
tariffs nor any other concession or discrimination is granted to the 
shippers, directly or indirectly. Spencer Kellogg & Sons v. U. S., 20 F. 
(2d) 459. In this proceeding, the justification for the service and ques- 
tions as to whether it is in violation of the Act and consistent with hon- 
est, efficient and economical management were not susceptible of definite 
ascertainment on the record as made, so the case was set for further 
hearing to determine the cost of the service, the amount of additional 
traffic gained, and the grounds, if any, upon which it is justified in actual 
practice. The suspended tariffs in issue were found justified, the situa- 
tion presented thereby having been distinguished from that which ap- 
peared in certain previous cases wherein tariffs providing for similar 
services were required to be cancelled. 
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Joint Through International Rates and the Commission’s Power in 
Respect Thereof 


No. 21095, The Newsprint Investigation and Numerous Cases Con. 
solidated Therewith. Entire Commission; Majority opinion by Commis. 
sioner Lee, dissents by Commissioners Tate and Mahaffie. The ma- 
jority indicated that the Commission possesses some, although undefined, 
control in respect of joint through international rates, but refrained 
from exercising it, holding that ‘‘until we have a mandate from Con- 
gress or an interpretation by the courts of the present law necessitating 
a different course, we shall continue in the view that we should proceed 
with great caution in an effort to avoid any action which would tend to 
complicate or hinder the free movement of international trade’’. Ther 
were not impressed with the theory advanced by the carriers that there 
may be joint rates and rates from the international boundary applicable 
at the option of shippers. They held that international rates from 
Canadian origins to destinations in the United States should be “‘ fairly 
related’’ to rates from competing origins in this country; that the con- 
current establishment of the prescribed domestic rates and the proposed 
international rates would clearly create ‘‘maladjustments’’ as between 
domestic and Canadian producers; and that consequently a revision of 
the international rates is necessary in order to bring about ‘‘ fair rela- 
tions’’ between international and domestic rates. But as the ‘‘estab- 
lishment of fair relations’’ involves to a certain extent an evaluation of 


the service from Canadian producing points to the border, they decided 


“eé 


not to ‘‘suggest’’ at this time ‘‘what might appear to us to be proper 
joint through international rates or to prescribe rates from the boun- 
dary for application on international traffic but shall defer further 
consideration of the international rate situation pending such action as 
the Canadian board may consider appropriate and pending revision of 
the carriers’ proposals as to international rates in order to bring them 
into reasonable harmony with the prescribed domestic basis.’’ 

The dissents were to the majority’s assumption of any jurisdiction 
or control whatsoever over joint through international rates, and to the 
failure to prescribe rates from the border, citing News Syndicate Co. V. 
N.N.C. R. Co., 275 U. 8. 179. 


Nature, Function and Jurisdiction of the Commission 


Ex Parte 104, Practices of Carriers Affecting Operating Revenues; 
Warehousing and Storage of Property by Carriers at New York. Entire 
Commission. The Commission is a creature of statute, and its authority 
is derived from the Act creating it. Its jurisdiction is strictly statutory, 
and cannot be extended by implication over other subjects than those 
which the Act defines. The function of the Commission is the regula- 
tion of commerce and not the regulation of railroads, except in so far as 
they are instruments of commerce. The application of the Act and the 
jurisdiction of the Commission cannot be limited or extended by the pro- 
visions of a carrier’s charter. The Commission does not have jurisdic 
tion to determine whether or not action by the carrier is wtra vires. 
There is no provision of the Act which requires a railroad to cease el- 
gaging in a business or activity not within its duty as a common carrier 
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of interstate or foreign commerce. But if such business is so related to 
the performance of common carrier duties and of such character as to 
ereate a violation of the Act, the Commission is vested with ample au- 



















































on & thority; it may require the carrier to cease engaging in such business. 
nis- 
ma- No. 24890, Transit on Vegetable Oils in Southern Territory. Entire 
red, Commission. The Commission has full authority at any time to institute 
ned § an inquiry as to any matter or thing concerning which a complaint is 
‘on- § authorized by the Act to be filed. The fact that suits for undercharges 
‘ing §& are pending does not deprive the Commission of jurisdiction to determine 
“7 the propriety of the carrier’s application of their tariffs. 
d to 
i Classification; Tariff Descriptions 
lere 
able No. 25763, Tom Huston Peanut Co. v. A. K. & Y. et al. Division 3. 
rom § A manufacturer’s statements for sales purposes may properly be con- 
irly § sidered in determining the nature of a commodity for classification pur- 
con- § poses, but such statements are not controlling. A confection containing 
osed § yeast, which content was stressed in advertising, was held entitled to be 
veen classed as candy or confectionery instead of yeast, it appearing that the 
n of @ yeast content was only 5 percent. 
la- 
tab I. & S. 3815, Asphalt wn Central Territory. Division 3. The main- 
n of @ tenance of rates on the basis of the use to which a commodity is put is 
ided | improper, especially where ‘‘the proposal is founded on a use of the 
oper | Commodity which constitutes only a minor part of the total movement 
oun- § of the commodity’’. Schedules proposing to change the tariff descrip- 
‘ther & tion of certain kinds of liquid asphalt so as to secure application of the 
n as @ {uel oil rates thereon found not justified. It was also held that ‘‘it is well 
n of @ Settled that we (the Commission) may not approve rates the result of 
them @ Which is to create a violation of law’’, it appearing that the proposal 
would disrupt the parity of rates on pitch, tar and asphalt and thus 
ction @ Tesult in undue prejudice to the producers of asphalt. 
0 the I No. 25801, Brunswick.Lumber Co. v. L. 8. & I. R. Co. et al. Divi- 
7 son 2. In response to a contention that in interpreting a tariff the 
terms used must be taken in the sense in which they are generally under- 
stood commercially, it was held that in the absence of any restrictive 
definition i in the commodity tariff or the classification, ‘‘ wooden bowling 
nes; pins’? are clearly embraced within the generic commodity description of 
jntire § “wooden pins’’ within the meaning of the tariff. 
ority 
itory, No. 25411, Sunderland Bros. v. Alton R. R. Co. et al. Entire Com- 
those § Mission. Commissioners Porter and Farrell, dissenting. In order to 
sgula- § Temove from the classification one of two articles in the same generic 
far as @ ‘ategory but on which separate classification descriptions have been 
d the @ Maintained for a long period of years, the commodity tariff description 
e pro- @ Wust be sufficiently specific to remove all doubt that it was not only the 
-isdie- J intention to take it out, but that such description actually did take it 
vires. @ Ut, of the classification. Where each of two commodity names has a 
se en- recognized trade meaning and the distinction between them is so clean- 
arrier @ ‘ut that there is no confusion of the terms in the trade generally, the 
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commercial meaning will be applied if commodity descriptions are not 
specific. 


No. 25597, Hungerford & Terry, Inc. v. P. R. R. Co. Division 3, 
Commissioner Lee dissenting. When an article is clearly embraced with- 
in a general commodity description attached to a commodity rate, and 
neither the tariff nor the classification discloses a contrary intention, the 
commodity rate is applicable even though the classification description 
is more specific. It was held that sand processed for filtering and soft- 
ening water is included in the general term ‘‘sand’’ and entitled to the 
commodity rate on sand, even though the processor in advertising and 
otherwise, represented the product as something different from sand. 


Transit Arrangements 


No. 25123, St. Louis Live Stock Exchange v. Alton R. R. Co. et dl. 
Entire Commission, Commissioners Brainerd and Lee dissenting. The 
Commission has the power under Section 1 to prescribe transit arrange- 
ments.: Transit is a local matter; if the carrier performing it at one 
point is not the carrier refusing it elsewhere, it cannot be held respon- 
sible for undue prejudice. In this case, transit at midwestern live 
stock markets on stock whose ownership changed at the markets was 
denied for reasons relating to the change in ownership of the property 
transported. Int. Com. Com. v. D. L. & W. R. R, Co., 220 U. 8. 235, 
distinguished. 

Storage and Storage Charges 


Ex Parte 104, Practices of Carriers Affecting Operating Revenues; 
Warehousing and Storage of Property by Carriers at New York. Entire 
Commission. Storage of property is clearly within the transportation 
service which carriers are obligated to furnish but their duty under the 
statute extends only to that storage which is necessarily incidental to 
transporting such property, i. e., to that storage which is preliminary 
either to immediate transportation or immediate removal. In this case, 
the Commission regarded much of the storage or warehousing service 
considered as commercial storage, i. e., storage not incidental to trans- 
portation. 

The view that freight rates and storage or warehousing charges are 
not to be considered together because the warehousing services are in 
some instances conducted by separate corporations or companies cannot 
be sustained. If carriers engage in the business of storage and ware- 
housing, their charges therefor and for privileges or services rendered 
in connection therewith, must be on a basis which, entirely independent 
of freight rates, will reimburse them for full costs of such services. 


Fourth Section: Aggregate of Intermediates Rule 


No. 24709, Divine v. Michigan Central et al. Entire Commission, 
Commissioners Farrell, McManamy, Lee and Tate, dissenting. There is 
no departure from the aggregate of intermediates rule of the fourth 
section where one of the factors is restricted in such a manner that It 
could not be applied on a through shipment from or for beyond. 
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Localities 


No. 25123, St. Lowis Live Stock Exchange v. Alton R. Co. et al. 
Entire Commission. Primary live stock markets which are frequently 
the actual destinations of the initial shipments and the origins of the 
subsequent shipments beyond are ‘‘localities’’ within the meaning of 
Section 3 (1) of the Act. Texas & Pacific R. Co. v. U. 8., 289 U. 8. 627, 
distinguished. 


Through Routes and Joint Rates 


I. & 8. 3761, Routing Grain and Grain Products via C. R. 1. & P. Ry. 
Entire Commission (Commissioners Meyer, McManamy and Mahaffie dis- 
senting) affirming decision by Division 3, 191 I. C. C. 674. Where it is 
proposed to cancel joint through rates over short-line routes so that the 
originating carrier will be able, through the obstacle of higher through 
rates by combination, to force the traffic over other routes that will give 
it a longer haul, the Commission has jurisdiction to inquire into the situ- 
ation which will result as a consequence of the proposals made, including 
an investigation into the comparative lengths of the remaining through 
routes and, where raised, the lawfulness of the resulting rate situation 
applicable over the shorter and more direct route. If it be shown that 
(a) either the remaining through routes are unreasonably long, or (b) 
the resulting through rates by combination over the shorter route will 
be excessive, the Commission in the exercise of a legal discretion has 
authority to find the proposed schedules not justified. Rates over routes 
which short haul a carrier may be on a somewhat higher level than 
rates where short-hauling is not involved. 


N. R. A. 


‘The response of the legal profession to this recovery effort has been 
most inspiring. The toast of the American bar today is quite properly : 
“NIRA—My Code to thee.’’ It is also significant that the bar as a 
whole has exercised unprecedented restraint in attacking the law. The 
killing of a goose which lays golden eggs has little appeal to those who 
believe in the gold standard.’’ Donald R. Richberg, General Counsel of 
the N. R. A. before the National Association of Insurance Agents. 


MISTAKEN IDENTITY 


Robert Goings is said to the double of the Attorney General, Homer 
8. Cummings. 

Every day in every way Mr. Goings is reminded of this, especially 
when he is in the vicinity of any public building. So many people step 
up to him and say, ‘‘ How do you do, Mr. Cummings.’’ 

‘I’m not Cummings,’’ Mr. Goings tells them, ‘‘I’m Goings.’’ 

Exasperated, Mr. Goings confided to a friend: ‘‘Half the time I 


don’t know whether I’m Goings or Cummings.’’ Washington Post 
Magazine. 





Review of Supreme Court Cases 
By CuareNnce A. Miuuer, General Counsel, 
The American Short Line Railroad Association. 


The Supreme Court was in recess from December 18, 1933 until 
January 8, 1934. 
Decisions 


No. 124. Missouri Pacific R. R. Co. v. Norwood, Attorney General, 
The validity of the Arkansas ‘‘Full Train Crew’’ and ‘‘Full Switching 
Crew’’ Laws was upheld in a per curiam order, December 11, 1933, 
reading as follows: ‘‘The Court sees no reason to disagree with the 


determinations of fact reached by the District Court. The decree is] 
affirmed.”’ 


Petitions For Writs of Certiorari 


No. 585. Pekora v. Wabash Ry. Co. Petition for writ of certiorari 
to review judgment of Seventh Cireuit Court of Appeals [66 F. (2d) 
166]. The issue involved in this case is one of contributory negligence © 
on the part of a motor truck driver approaching a railroad crossing. 


No. 597. McKnett v. St. Louis-San Francisco Ry. Co. Petition for 
writ of certiorari to review judgment of Supreme Court of Alabama (147 
So. 222). The issue in this case whether the refusal of the Alabama 
Courts to entertain jurisdiction of a suit brought under the Federal” 
Employers’ Liability Act against a foreign corporation doing business 
in Alabama, on a cause of action arising in another State, constitutes 
an unlawful discrimination against the plaintiff. 


No. 652. St. Louwis-San Francisco Ry. Co. v. McCommon. Petition 
for writ of certiorari to review judgment of Supreme Court of Arkan- 7 
sas [62 S. W. (2d) 954] in suit under Federal Employer’s Liability 
Act, where section foreman was alleged to have been injured by negli- 
gence of roadmaster in ordering him to release a twisted rail. 


Tre For PRACTITIONERS 


“c 


* * * if you will but prolong a controversy long enough and | 
come back to the Commission often enough your chances of winning out 
are excellent.’’ PorTer, Commissioner, dissenting in Finance Docket No, 7 
8481, New York Central Railroad Company Acquisition of Boyne City, 
Gaylord & Alpena Railroad. 


LAWYERS First 


General J. Weston Allen of the Boston bar tells a story about the 
surgeon who said his profession was oldest because Eve was made from] 
one of Adam’s ribs, but an engineer called attention to the fact that 17 
was God who made heaven and earth, and that was engineering. The] 
lawyer said, ‘‘But what was there before heaven and earth?’’ and they 
said, ‘‘Chaos’’. ‘‘We made that’’, said the lawyer. American Bar 
Association Journal. 





